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Court of Appeals of Kentucky.
CITY OF COLD SPRING, Kentucky, Appellant,
V.
CAMPBELL COUNTY, Kentucky, WATER DIS-
TRICT, Appellee.
Feb. 12, 1960.

Declaratory judgment action brought by county wa-
ter district for an adjudication that it had right to
provide water service to a certain specified area and
that city could not serve that area. From a judgment
of the Circuit Court, Campbell County, Raul J.
Stapleton, J., the city appealed. The Court of Ap-
peals, Clay, C., held that the water district did not
have exclusive authority to operate in the territory
comprising the district and that the controversy
between the two corporate bodies concerning the
right to serve the area involved was within the jur-
isdiction of the Public Service Commission.

Reversed with directions.

Moremen, J., and Montgomery, C. J., dissented.
West Headnotes

[1] Watersand Water Cour ses 405 €~>183.5

405 Waters and Water Courses

4051 X Public Water Supply

405X (A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases

(Formerly 405k1831/2)
Where county water district was organized to in-
clude all unincorporated territory of county and city
sought to supply water to portion of county outside
city but within five miles of city limits, issue of
whether or not water district had exclusive right to
furnish water within designated confines of the dis-
trict was a question of law for court and not ques-
tion of fact for Public Service Commission. KRS
278.020, 278.040.
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[2] Watersand Water Cour ses 405 €~>183(1)

405 Waters and Water Courses
4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k183 Establishment or Acquisition of
Works by Public Authorities
405k183(1) k. In General. Most Cited
Cases

Waters and Water Courses 405 €--183.5

405 Waters and Water Courses
4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited
Cases
(Formerly 405k1831/2)
It is the duty of the Public Service Commission to
prevent ruinous competition between county water
district, cities and other public utilities.

[3] Watersand Water Cour ses 405 €-2183.5

405 Waters and Water Courses

4051 X Public Water Supply

4051 X (A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases

(Formerly 405k1831/2)
Where statute grants water district no exclusive
right to furnish service within its confines but does
grant city the authority to furnish service to areas
contiguous to and lying within five miles of city
limits, water district does not have exclusive au-
thority to supply service to county area lying con-
tiguous to and within five miles of city. KRS
74.010 et seq., 96.150.

[4] Watersand Water Cour ses 405 €~>183(2)

405 Waters and Water Courses

4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k183 Establishment or Acquisition of
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Works by Public Authorities
405k183(2) k. Effect of Grant of Priv-
ilege or Franchise. Most Cited Cases

Waters and Water Cour ses 405 €~>183.5

405 Waters and Water Courses

4051 X Public Water Supply

405X (A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases

(Formerly 405k1831/2)
Both city and county water district had legal right
and authority to furnish water service to county
community lying contiguous to, and within five
miles of city limits, notwithstanding fact that water
district had developed plan for construction of large
water storage tank which would permit service to
community within immediate future. KRS 74.010 et
seg., 96.150.

[5] Courts 106 €~92

106 Courts

10611 Establishment, Organization, and Proced-
ure

10611(G) Rules of Decision
106k88 Previous Decisions as Controlling
or as Precedents
106k92 k. Dicta. Most Cited Cases

Language in opinion which suggested possibility
that only under certain conditions might a city serve
a consumer in water district territory lacked author-
itative impact, in view of fact that question was not
presented and that statute granting cities authority
to serve outside their city limits had been over-
looked. KRS 96.150.

[6] Watersand Water Cour ses 405 €-~183.5

405 Waters and Water Courses
4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited
Cases
(Formerly 405k1831/2)

Page 2

Erroneous conclusion of circuit court that water
district had a preferential legal right over city to
supply water service to new community invaded
jurisdiction of Public Service Commission and, in
effect, was improper granting of a certificate of
convenience and necessity by the court. KRS
74.010 et seq., 96.150, 278.020, 278.040.

[7] Waters and Water Cour ses 405 €-+183(1)

405 Waters and Water Courses
4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k183 Establishment or Acquisition of
Works by Public Authorities
405k183(1) k. In General. Most Cited
Cases

Waters and Water Courses 405 €~-183.5

405 Waters and Water Courses
4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited
Cases
(Formerly 405k1831/2)
Both cities and water districts are “persons’ within
statute requiring that a person obtain a certificate of
public convenience and necessity from Public Ser-
vice Commission before beginning construction of
service facilities. KRS 278.010(2), 278.020(1).

[8] Public Utilities 317A €181

317A Public Utilities

317All1 Public Service Commissions or Boards

317Al11(C) Judicial Review or Intervention
317Ak181 k. Jurisdiction of Courtsin Ad-

vance of or Pending Proceedings Before Commis-
sion. Most Cited Cases

(Formerly 317Ak191/2)
Issue of which of two competing political subdivi-
sions is best qualified to serve new community is
matter for determination by the Public Service
Commission and not a matter for original jurisdic-
tion of courts. KRS 278.020 and 278.040.
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[9] Watersand Water Cour ses 405 €~>183(1)

405 Waters and Water Courses
4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k183 Establishment or Acquisition of
Works by Public Authorities
405k183(1) k. In General. Most Cited
Cases

Waters and Water Courses 405 €--183.5

405 Waters and Water Courses

4051 X Public Water Supply

405I X (A) Domestic and Municipal Purposes
405k183.5 k. Water Districts. Most Cited

Cases

(Formerly 405k1831/2)
Where a controversy concerns the general statutory
right or authority of a city, water district or public
utility to furnish service within a certain area, the
question is one of law and must be determined by a
court.

*270 Harold A. Luersen, Cincinnati, Ohio, for ap-
pellant.

Ralph Rich, William B. O'Neal, Covington, and
Squire Ogden, James S. Welch, Ogden, Brown,
Robertson & Marshall, Louisville, for amicus curi-
ae.

George Muehlenkamp, Newport, for appellee.

CLAY, Commissioner.

This declaratory judgment action was brought by
appellee, Campbell County Water District, for an
adjudication that it has the right to provide water
service in a certain specified area, and to have it ad-
judged that appellant, City of Cold Spring, may not
serve this area. The Chancellor entered a judgment
in accordance with the prayer of the Water District.

The basis for the court's determination was the legal
conclusion that the Water District had the exclusive
right to furnish water within the confines of the dis-
trict territory.

Three difficult questions are raised on this appeal:

Page 3

(1) whether the court has original jurisdiction to de-
termine the broad legal right or authority of the
City generally to serve this area (regardless of
which party has the better right under the specific
facts shown by this record), (2) if the court has such
jurisdiction, whether the Water District has exclus-
ive authority to serve this area, and (3) assuming
each to have a statutory right to serve, whether a
court may in an origina proceeding determine
which shall be given a preference.

The City of Cold Spring has owned and operated a
water distribution system since 1942. The Water
District was organized in 1953, and its territory ori-
ginally included all the unincorporated territory of
Campbell County. Later its boundaries were en-
larged to include several incorporated cities. (Not
Cold Spring.)

In 1957 the City's water supply became inadequate,
and it sought a new source. It rejected an offer
made by the Water District.

*271 In April 1957, Cold Spring and the City of
Covington filed a joint application before the Pub-
lic Service Commission seeking permission for
Covington to furnish water to Cold Spring. Both
cities were granted certificates of public conveni-
ence and necessity to construct facilities for trans-
porting the water. Rates were also approved.

In order to obtain the water under the above certi-
ficates, it is necessary for Covington to extend its
water lines about three-fifths of a mile and for Cold
Spring to construct approximately two and a half
miles of water line to the point of delivery. The best
passageway for these conduits was through the
Johns Hill area where there are about forty-three
homes which have never been supplied with water
by the Water District. Some twenty-six of the home
owners had indicated in writing their desire to ob-
tain water from Cold Spring through the new pipe
line.

We are not sure of the exact time this proposal to
furnish water to Johns Hill began to crystallize, but
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the Water District did file an intervening petition in
the proceedings before the Public Service Commis-
sion and specifically asked that the Johns Hill area
and other unincorporated areas in Campbell County
be defined as the Water District territory. However,
the Commission did not rule on this intervening pe-
tition.

On April 17, 1958, this action was commenced by
the Water District against Cold Spring, which was
about four days before the City sold revenue bonds
to finance the improvement of its water distribution
system. On June 11, 1958, the City began construc-
tion of its two and a half miles of water line along
and within the right of way of the Johns Hill road.
Shortly thereafter the Water District developed a
planfor the construction of a large storage tank in
the vicinity of Johns Hill, the principal purpose of
which was to furnish water to the City of Highland
Heights, but would permit it to serve the com-
munity here involved.

The City contends the circuit court had no jurisdic-
tion of this proceeding because the determination of
the specific preferential right to serve the Johns Hill
areais vested in the Public Service Commission un-
der the provisions of KRS 278.020 and 278.040. It
is argued that neither party may construct new fa-
cilities to furnish this service without a certificate
of public convenience and necessity from the Pub-
lic Service Commission; that such certificate has
been granted to the City; and that the Water District
has not obtained one. We will assume for the mo-
ment that such a certificate is necessary. Since the
City's certificate is not broad enough to authorize
this proposed operation, neither party has been au-
thorized by the Commission to furnish the service.
Consequently, no action of the Commission has
settled this controversy.

Before we reach the question of the superior right
to serve this area, the issue presented is whether or
not the Water District has the exclusive right to fur-
nish water within the designated confines of the
District. Or to put the question conversely, has the
City any authority to serve anywhere within the
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Water District territory (regardless of whether or
not the Water District even intends to or will fur-
nish a requested service)?

[1] Thisisaquestion of law pertaining to the gener-
al powers of the City and the Water District. It
presents a question of the construction of statutes,
and does not involve a question of fact which the
Commission is pre-eminently qualified to determ-
ine. The court has jurisdiction to determine the ex-
tent of the authority of either or both the City and
the Water District.

Such was decided in City of Olive Hill v. Public
Service Commission, 305 Ky. 249, 203 S.W.2d 68,
71. In that case the Public Service Commission, in
a proceeding before it, had undertaken to decide
that a city was without authority to sell and distrib-
ute electrical current beyond the city limits.

(Having so determined, it authorized other utilities
to furnish the same *272 service.) This Court held
that the ‘legal right or authority’ of a city to supply
patrons beyond its corporate limits was a question
of law which the Commission could not decide and
which a court had jurisdiction to decide. No issue
of preferential right as between competing utilities
was determined in that case. As a matter of fact, the
latter part of the opinion makes it quite clear that
the Commission had jurisdiction to determine ques-
tions involving unnecessary duplication of plants.

The decision in the Olive Hill case must be limited
to a holding that a court, rather than the Commis-
sion, has jurisdiction to determine whether or not a
municipality (or other entity in the public utility
field) has the general power to serve a particular
area. On the basis of that decision, and in answer to
our first question, we must uphold the jurisdiction
of the Chancellor in this case to determine whether
or not the City of Cold Spring had any authority to
serve anywhere within the confines of the estab-
lished Water District territory.

[2] Our next question is whether the City had such
authority, or whether the Water District had exclus-
ive rights throughout its territory. The Chancellor
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decided for the Water District, apparently on the
ground that unless the Water District had an exclus-
ive right, cities and perhaps other public utilities,
by invading water district territory, might eventu-
ally destroy the water district. This overlooks the
fact that it is the duty of the Public Service Com-
mission to prevent ruinous competition, and that the
Public Service Commission can adequately protect
the Water District. Perhaps even more disastrously,
this holding completely ignores the need for service
of those residents within the Water District territory
whom the Water District may be unable, or unwill-
ing, to serve, and whom the Water District has no
obligation to serve. (There are substantial unserved
areas in the Water District limits.)

[3] We are offered no authority whatsoever for the
proposition that a water district has the exclusive
right to furnish service within its confines. No such
authority is given by statute (Chapter 74, KRS). On
the other hand, statutory law (KRS 96.150) grants
to the City the unrestricted authority to furnish this
service within five miles of its city limits (which in-
cludes the area here involved). The statute giving
the City such right in this area was in effect long
before the Water District was created. Surely if the
legislature intended a water district to have an ex-
clusive right, it would have so provided.

[4] Under the statutes relating to cities and water
districts, both of the parties to this controversy are
given equal and concurrent general authority to
serve the Johns Hill area. The Water District con-
tends its constitutional rights will be violated if the
City is permitted to invade its territory. This argu-
ment is based on an assumed exclusive right within
the territory, which we have just pointed out does
not exist.

The Water District contends that the gquestion be-
fore us was determined in Board of Com'rs of
Louisville Extension Water District v. Yunker, Ky.,
239 S\W.2d 984.That suit involved the right of the
Louisville Water Company to serve a particular
new customer outside the city limits in an area
where the company had available facilities. The
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Water District there contended, as here, that it had
the exclusive right to furnish water to residents
within its territory. The decision effectively denied
such claimed exclusive right. It was held the Water
Company had a right to serve those consumers
which it was in a position to serve and which the
District could not serve within the immediate fu-
ture, thereby recognizing the right of a city to serve
anew customer in the water district territory.

[5] The Water District maintains this decision is
controlling authority for the proposition that only
under the conditions appearing in that case might a
city serve a consumer in water district territory.
Certain language in the latter part of the *273 opin-
ion suggested such a possibility. However, this
guestion was not presented in the case and could
not properly have been decided therein. Even if the
court had undertaken to decide such question by
way of obiter dictum, the conclusion reached would
have lacked any authoritative impact whatever be-
cause, as admitted in one of our later opinions, the
court had overlooked the authority granted cities by
KRS 96.150 to serve outside their city limits.
Louisville Water Co. v. Public Service Commis-
sion, Ky., 318 S.W.2d 537.

We therefore reach the conclusion on the second
guestion presented that both the City and the Water
District have been granted by statute a legal right
and authority to furnish service in the Johns Hill
area. The Chancellor erred in deciding to the con-
trary.

[6] The foregoing erroneous conclusion led the
court to adjudge in substance that the Water District
had a preferential right to serve the Johns Hill area,
which was in effect the granting of a certificate of
convenience and necessity to construct facilities
and furnish this particular service. If the judgment
may be thus construed, it invades the jurisdiction of
the Public Service Commission.

[7]1KRS 278.020(1) provides as follows:

‘(1) No person shall begin the construction of any

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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plant, equipment, property or facility for furnishing
to the public any of the services enumerated in KRS
278.010, except ordinary extensions of existing sys-
tems in the usual course of business, until such per-
son has obtained from the Public Service Commis-
sion a certificate that public convenience and ne-
cessity require such construction. Upon the filing of
an application for such a certificate, and after a
public hearing of all parties interested, the commis-
sion may issue or refuse to issue the certificate, or
issueit in part and refuseit in part.’

While both cities and water districts are by KRS
278.010(2) expressly exempted from the definition
of ‘utilities, this statute uses the word ‘ person’, and
such public corporations are subject to its provi-
sions. City of Covington, Kentucky v. Public Ser-
vice Commission of Kentucky, Ky., 327 SW.2d
954.

[8] Clearly in a case such as the one before us, the
Commission is pre-eminently qualified to determ-
ine which of these two competing political subdivi-
sions is best qualified to, and should serve the
Johns Hill area. That is the business of the Com-
mission, and is not a matter for the original juris-
diction of courts. This fundamental principle was
recognized in the Olive Hill case ( City of Olive
Hill v. Public Service Commission, 305 Ky. 249,
203 S.wW.2d 68), and in the following cases: City of
Vanceburg v. Plummer, 275 Ky. 713, 122 SW.2d
772; Kentucky Utilities Co. v. Public Service Com-
mission, Ky., 252 SW.2d 885; Public Service
Commission v. Mt. Vernon Tel. Co., Ky., 300
S.W.2d 796; City of Covington, Kentucky v. Public
Service Commission of Kentucky, Ky., 327 SW.2d
954. See also United States v. Western Pacific R.
Co., 352 U.S. 59, 77 S.Ct. 161, 1 L.Ed.2d 126.

We must therefore conclude, in answer to our third
guestion, that the judgment is erroneous to the ex-
tent it purports to authorize the Water District to
serve the Johns Hill area with new facilities. (The
judgment likewise would have been erroneous had
it granted such specific right to the City.)
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Because the statutes relating to this subject matter
are somewhat complex and confusing, and because
some of our cases appear to have been miscon-
strued, we here recapitulate our conclusions in this
controversy:

[9] (1) Where a controversy concerns the general
statutory right or authority of a city, water district
or public utility to furnish service within a certain
area, the question*274 is one of law and must be
determined by a court.

(2) The statutes do not grant to water districts ex-
clusive authority to operate in the territory compris-
ing the district, and KRS 96.150 does authorize cit-
ies to furnish water service in territory contiguous
to the city that lies within five miles of its corporate
limits.

(3) Controversies between persons or corporate
bodies engaged in a public utility enterprise con-
cerning the right to construct new facilities to serve
a particular customer or class of customers (other
than ordinary extensions of existing systems in the
usual course of business) are within the jurisdiction
of the Public Service Commission upon application
made under KRS 278.020 for a certificate of public
convenience and necessity.

The judgment is reversed, with directions to enter a
judgment declaring the rights of the parties consist-
ent with this opinion.

MILLIKEN, J., not sitting.

Judge MOREMEN with whom Chief Justice
MONTGOMERY joins, dissenting.

KRS 278.040 states: ‘The jurisdiction of the com-
mission (Public Service Commission) shall extend
to al utilitiesin this state.’

KRS 278.010(3) reads: “Utility' means any person,
except a water district organized under Chapter 74
or a city, who owns, controls, operates or manages
any facility used * * * '

The above statutes suggest strongly that neither cit-
ies nor water districts were under the jurisdiction of
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the commission, the rationale being that the citizens
and voters of a city, or a water district, would have
sufficient control over the management of either
one.

In City of Olive Hill v. Public Service Commission,
305 Ky. 249, 203 S.w.2d 68, 70, the city of Olive
Hill was furnishing electricity to approximately 800
customers, about half of whom resided outside the
city limits. Upon complaint, and after a hearing, the
commission entered an order holding that a city
was without authority to distribute electricity out-
side its corporate limits, and ordered the city to dis-
continue so doing as soon as another utility con-
structed lines to serve those patrons. The question
on appeal was whether the commission possessed
authority to enter such an order. The court said:

‘We agree with the City that the Commission's
powers are purely statutory and are limited to the
regulation of rates and service of utilities KRS
278.040(2); Public Service Commission v. Blue
Grass Natural Gas Co., 303 Ky. 310, 197 SW.2d
765, and authorities therein cited. It follows that the
Commission was without jurisdiction to determine
that the City has no legal right or authority to sup-
ply patrons beyond the corporate limits and to order
it to cease so doing. Thisis a question for a court of
original jurisdiction and not the Commission; there-
fore, the Franklin Circuit Court erred in holding
that the Commission possessed this authority.’

The word ‘service' is defined by KRS 278.010, and
does not include territorial disputes.

Strangely enough this opinion indicated that even
though the commission had no jurisdiction over a
city by the terms of the definition in the act, still
when it went beyond its borders it was subject to
the commission's supervision as to rates and ser-
vices. The court said:

‘As the Commission was without jurisdiction to or-
der the City to cease this service, which was a ques-
tion that could only be decided by a court of com-
petent original jurisdiction, and as the Commission
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(so long as the City is not prevented by a court
from operating beyond its boundaries) should have
regulated the rates and compelled the *275 City to
give adeguate service to patrons residing without its
limits rather than to have issued certificates of con-
venience and necessity to appellees, the judgment
of the Franklin Circuit Court upholding the order of
the Commission is hereby reversed, and the case is
sent back to the commission for action in conform-
ity with this opinion.’

It will be noticed that although the court sur-
rendered itsjudicial power to the commission so far
as rates and services were concerned, it carefully
retained the court's jurisdiction in territorial dis-
putes and we believe this case, as did the Olive Hill
case, involves aterritorial dispute.

The magjority opinion states; ‘While both cities and
water districts are by KRS 278.010(2) expressly ex-
empted from the definition of ‘utilities, this statute
uses the word ‘person’, and such public corpora-
tions are subject to its provisions.'In other words,
since subsection (2) of KRS 278.010 reads:
“Person' includes natural persons, partnerships, cor-
porations, and two or more persons having a joint
or common interest,’ and cities and water districts
are public corporations, they are subject to the pro-
visions of the act. We have quoted at the beginning
of this discussion the subsection which immediately
follows wherein water districts and cities are ex-
pressly excluded and we cannot follow the logic
that although they are excluded they are persons
and persons are covered by the act, therefore the
commission has jurisdiction of cities and water dis-
tricts.

The next thing that is somewhat disturbing to us
about the opinion is the fact that it ignores com-
pletely the territorial integrity which we believe the
legislature intended a water district to have. KRS
Chapter 74 seems to be deeply concerned with ter-
ritorial and boundary limitations. Some of the per-
tinent statutes are: KRS 74.010 which sets out pro-
cedure for the creation of a water district and re-
quires that the petition to the county court describe
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the territory intended to be included in it. It gives
the county court power to strike off any part of the
territory which will not be benefited KRS 74.090
gives the power of condemnation.KRS 74.100
provides that whenever a water supply line or sys-
tem is in operation in any water district, it may ac-
quire the existing system.KRS 74.110 provides
means by which the boundaries of the district may
be enlarged or diminished. But the power to annex
or strike off territory is lodged in the county court,
not the public service commission.

The opinion in Board of Com'rs of Louisville Ex-
tension Water District v. Yunker, Ky., 239 SW.2d
984, gives us the distinct impression that the court
at that time was of opinion that the incorporation of
awater district gave the district higher rights in that
territory than anyone else. Under the majority opin-
ion, it seems that a water district has no franchise or
monopoly of value, that its creation is no more than
a bare charter to do business, very much the same
as a newly incorporated private business; that it has
no preemptive rights in any territory. Under this de-
cision two abutting cities could serve water within
the territorial limits of the other city if the commis-
sion permitted it.

In conclusion, we are unable to reconcile the opin-
ion just handed down in Warren Rural Electric Co-
operative Corporation v. Electric Plant Board of the
City of Bowling Green, Ky., 331 SW.2d 117, with
the majority opinion in the case at bar. It is true that
KRS 96.880 excluded municipalities from supervi-
sion of the public service commission, in connec-
tion with their electric plants. We believe that KRS
278.010(3) does the same thing for water districts
and cities.

The City of Olive Hill case has been cited and re-
lied upon many times and we believe that if we are
not going to follow it, that case should be over-
ruled, and anew rule clearly stated.

For the foregoing reasons we respectfully dissent.

Ky.,1960
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City of Cold Spring v. Campbell County Water
Dist.
334 S.W.2d 269
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